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JUSTICE ALBRIGHT delivered the Opinion of the Court.



SYLLABUS

1. “Interpreting astatute or an adminidrativerule or regulation presentsapurely lega
guestion subject tode novo review.” Syl. Pt. 1, Appalachian Power Co. v. Sate Tax Dept., 195

W.Va. 573, 466 S.E.2d 424 (1995).

2. “Statuteswhich . . . have acommon purpose will beregarded in pari materiato
assurerecognition and implementation of thelegidativeintent.” Syl. Pt. 5, in part, Fruehauf Corp. v.

Huntington Moving & Storage Co., 159 W.Va. 14, 217 S.E.2d 907 (1975).

3. For gassoragebusnesses, “grossincome’ induded inthe numerator of thetax credit
fraction sat forthinWest VirginiaCode § 11-23-17(b) (1989) (Repl. Val. 2002) isgrossrecea ptsreca ved

ascompensationfor thebusnessof providing dl gasresarvoir injection, Sorage and withdrawva services.

4. “Wherethelanguage of agtatuteisfreefrom ambiguity, itsplain meaningisto be
accepted and applied without resort to interpretation.” Syl. Pt. 2, Crockett v. Andrews, 153W.Va

714, 172 S.E.2d 384 (1970).

5. A business sgross revenue which isincluded in the denominator of the tax credit
fraction st forthinWest VirginiaCode § 11-23-17(b) (1989) (Repl. Vol. 2002) isal revenuereceived

from all business activity in West Virginia regardless of whether a profit is realized.






Albright, Justice:

Inthis gpped from the November 5, 2001, find order of the Circuit Court of Harrison
County, Consolidated Naturd Gas Company (hereinafter “CNG”) objectsto that portion of the lower
court’ sruling upholding the Administrative Decision of the statetax commissioner* (hereinafter “tax
commissioner”) with repect to what activitieswhich generate gasstorageincomeareincludedinthe
caculation of CNG'stax credit againg itsbusnessfranchisetax ligbility. Thetax commissoner bringsa
cross-gpped chdlenging thelower court’ sruling that management servicesshould not beincluded aspart
of thesamecdculation. After careful reflectionon theissuesinlight of therdevant law, wefind meritin

the arguments advanced by each party which causes usto reverse the lower court’s ruling.

I. Factual and Procedural Background
CNGanditsapproximatdy twenty affiliated companiesoperaenaurd gaswells dorage
reservoirsand pipeinefacilitiesin West Virginiaaswell asother sates. One of the effiliates, CNG
Transmisson Corporation (hereinafter “CNG Transmission”), isheadquartered in Clarksbourg, West
Virginia CNG Transmisson operates pipeinesand in o doing owns or manages gas Sorage fiddsand
facilitiesincluding storage of gasin depleted oil and gasfidds. Withinthe alowablerates set by the
Federd Energy Regulatory Commisson, CNG chargesitscustomers gas Sorage feesfor various Sorage

activities. Theseincome-generating sorageactivitiesfal into four categories: (1) injection of gasintoa

'At the time this appeal was filed, Joseph M. Pamer was the tax commissioner;
subsequently, Rebecca Melton Craig assumed the tax commissioner post.
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Sorageresarvoir; (2) withdrawd of gasfrom astorageresarvoir; (3) storage capacity rights, which may
belikened to rental of gas storage space; and (4) storage demand rights, purchase of which entitlesa

customer to withdraw gas from the company’ s storage reservoirs.

CNG isresponsiblefor payment of the business franchisetax® and the businessand
occupdaion tax (hereinafter “B& O tax”)? properly levied on these gas Storage activities and/or properties.
Whilethebus nessfranchisetax gopliestodl mgor companiesengaginginbusnessin Wes Virginia, the
B& Otax gopliesonly to utilitiesdoing businessin the sate. Under the businessfranchisetax Satute, tax
creditsareavailableto utilitiesthat are subject to both thefranchise tax and the B& O tax. Acting asthe
parent company, CNG filed itsWest Virginiabased busness franchise tax returnsfor the tax years 1991
through 1995 on aconsolidated basis, that is, asnglereurnwasfiled for CNG and itsaffiliates, induding
CNG Trangmisson. CNG damedthet it qudified for thetax credit dlowed by West VirginiaCode 8 11-
23-17(b) (1989) (Repl. Val. 2002) asan offst to its busness franchise tax liability and that income from
al of itsstorage activitiesin West Virginiashould beincluded in the tax credit calculation.” Thetax
depatmentinitidly denied that thetax credit wasavailableto taxpayerssuch asCNG. Inaccordancewith

theproceduressat forthinWest VirginiaCode Chapter 11, Article 10, CNG chdlenged thisdetermination

2W.Va. Code § 11-23-1 through 28.
%W.Va. Code § 11-13-1 through 31.

‘CNG may beresponsiblefor payment of other West Virginiataxes, but only thebusiness
franchise and B& O taxes are relevant to this appeal.

®CNG claimed bel ow that the statutory calculation dso included theincome from gas
trangportation activities, however, the company chosenot to pursuethisissue aspart of its present goped.
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by timdly filing apetition with thetax commissoner, who assgned an adminidrativelaw judgeto conduct
necessary hearingson the méatter. Inthe Adminidrative Decison dated August 10, 2000, which resulted
from this process, the tax commissioner ruled that the tax credit wasindeed gpplicableto CNG asa
taxpayer paying the B& O tax on gas storage under West VirginiaCode § 11-13-2e.° However, the
Adminigtrative Decision limited the amount of gas storage income which could be factored into the
cdculaion of thetax credit thereby sgnificantly reduang theamount of thetax credit from that which CNG

caculated.

CNGdsndissgresd withanather ruling contained inthe Adminigrative Decisonregarding
whether thefeesfrom management sarvices’ one CNG dfiliate providesfor another isinduded in thetax
credit cdceulaion. The Adminidrative Decison hdd that even though the revenue generated from these
sarvices produces essentialy no income, they must be accounted for asgrossreceiptsin thetax credit

calculation.

CNG gppeded these rulingsto the Circuit Court of Harrison County. W.Va Code 8 11-

10-10 (1986) (Repl. Vol. 1999).2 By itsorder dated November 5, 2001, the circuit court upheld the

West VirginiaCode § 11-13-2e was amended in 1995, nonetheless, the portion of the
statute relevant to the tax period addressed by this appeal was left unaltered.

‘As explained by CNG, management servicesinclude legal, accounting, financid,
supervisory, administrative and other operational services.

®Thisapped wasfiled prior to the2002 amendment of West VirginiaCode § 11-10-10,
and the appeal proceeded according to the provisions of the 1989 statute.
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Adminidrative Decison regarding what income from gas Sorage activities should be included in the tax
credit caculation. However, thelower court concluded in essence that the revenue from management

services should not be part of the tax credit cal culation because the services produce no income.

CNG now chdlengesby appedl to thisCourt thecircuit court’ sdetermination of what
conditutesincomefrom gas dorage activities. Thetax commissoner hasfiled acrass gpped regarding the

management services ruling.

[I. Standard of Review
Aswith many tax goped’s, the disagreement between the partiesisnot rdlated to the facts.
Ingtead, theissuesraisad involve the gpplication of satutory law for which review isdenovo. Aswesaid
in syllabus point one of Appalachian Power Co. v. Sate Tax Dept., 195W.Va. 573, 466 S.E.2d
424 (1995), “[i]nterpreting agtatute or an adminidrativeruleor regulation presentsapurdy lega question

subject to de novo review.”

IIl. Discussion
Althoughwewill discussthe question rdaing to gas Sorageincome separatdy fromthat
involving management sarvicerevenue, thetax credit ca culationinvolving both mattersissat forthinasngle
datute, West VirginiaCode § 11-23-17. The portion of this statute containing the rlevant calculation

reads as follows:



(b) For taxable yearsending after thethirtieth day of June, one
thousand nine hundred eighty-aight, acredit shdl be dlowed againgt the
tax imposad by thisartideequd to theamount of franchisetax lidhility due
under thisarticle, for thetaxable year (determined before goplication of
other dlowable credits) multiplied by afraction, the numerator of which
isthegrossincome of the business subject to tax under artidlethirteen [8
11-13-1 et seq1] of this chapter® and the denominator of whichisthetotd
amount of grassrece ptsderived from or attributableto dl of taxpayer's
adtivityinWegt Virginia: Provided, Theat such credit shdl be prorated and
only that amount attributable to months of the taxable year beginning after
Junethirtieth, onethousand nine hundred eighty-aght, shall be alowed as
acredit.

Id. Thus, the calculation of the tax credit is determined by applying the following formula

GROSS INCOME OF THE BUSINESS SUBJECT TO B& O TAX X  FRANCHISE TAX DUE
ToTAL GROSS RECEIPTSFROM ALL TAXPAYER ACTIVITY IN WEST VIRGINIA

CNG' sargument regarding incomefrom gas storage activitiesre atesto the numerator of the satutorily
prescribed fractionmultiplier, whilethetax commissoner’ sassartioninvolving management sarvicesfees

concerns the denominator. Our discussion will be divided accordingly.

A. Numerator: Grossincome of the business subject to B& O tax
CNG maintansthat thecourt be ow erred by affirming theruling of thetax commissoner
which resulted in only aportion of the company’ sincomefrom gas Sorage activitiesbeng indludedinthe
numerator of the tax credit fraction as the grossincome of CNG which issubject to the B& O tax.
According to CNG, the tax commissioner’ sdecision isfaulty becauseit isbased on the erroneous

concluson that therevenuewhich issubjected to the B& O tax asthe “businessof gasstorage’ by West

°Artide 13 of Chapter 11 of theWest VirginiaCodeisentitled “ Businessand Occupation

Tax.



VirginiaCode 8§ 11-13-2e(1995) (Repl. Val. 1999) isthe same astheincome of the business of gas
Sorageentitled to beincluded inthe numerator of the credit on franchisetaxesin West VirginiaCode §

11-23-17(b).

Thefollowing portion of West Virginia Code § 11-13-2eisrelied upon by the tax
commissioner to define what income from CNG' s gas storage activities should be included in the
numerator of the tax credit fraction:

8 11-13-2e. Business of gas storage; effective date

(8 Rateof tax.—Upon every personengaging or continuingwithin

thisstate in any gas storage business utilizing one or moregas storage

reservoirslocated within thisstate, thetax impaosed by sectiontwo [§ 11-

13-2] of thisarticle shdl be equd to five cents multiplied by the sum of

ether (1) thenet number of dekathermsof gasinjected into suchagas

gorageresarvair during atax month or (2) the net number of dekatherms

of gaswithdrawn from such agas storageresarvoir during atax month,

whichever isgpplicablefor that month, whether or not such gasisowned

by, or isinjected or withdrawn for, the storage operator or any other

person. . . .

Asisevident from theface of thisstatute, it provides ameans by which B& O taxesfor gasstorage
businesses are measured. The net dekatherm cal culation does not reflect the* grossincome of the
businesssubject to [the B& O] tax” which comprisesthe numerator of thetax credit fraction set forthin
West VirginiaCode 8 11-23-17. Evenif West VirginiaCode § 11-13-2e (@) could beread to represent
ameasureof income, theincomefrom gas storage activitiesderived from the net dekatherm calculation

representsonly aportion of theincomeearned by CNG for injecting or withdrawing gesfrom itsresarvoirs,

which incomeisfurther supplemented by sdles of storage demand rights and storage capacity rights.



Consequently, thetax commissoner’ spogtionisinherently illogical becausethetax credit Satute expressy

includesgrassincomefrom abusness, whichinthiscasewould bedl incomefrom gassorage activities.

Bethat asit may, thetax commissoner goesonto suggest thet the net dekatherms meesure
isappropriate for calculating the tax credit of a gas storage busi ness because the measure used for
determining the tax credit for other indudiriesisthe same onethat isused in determining the B& O tax.
Nevertheless, asthetax commissoner fully recognizes, grossincomeor acriterion readily equated with
grossincomeisthemessure usad to caculate the B& O tax for anumber of busnessesdigiblefor thetax
credit. The only busnessother than gas sorage for which grassincomeis not used to cdculae the B& O
tax rateisthedectricindudry. Importantly, the reason why the caculation of B& O tax and the busness
franchisetax credit arebased ona kilowatt hour measurefor theedectric indusry isbecausethereisan
expressprovisoninthe B& O tax Satute directing thet thetax credit for the dectricindustry be messured
onakilowait hour bass. Thereisno like provisoninthe B& O datute desgnating net dekathermsasthe
tax credit measure applicable to gas storage businesses. It isclear that the Legidature could have
desgnated net dekathermsasthe basisfor caculating thetax credit asit did for the dectric industry, but
thereisno expressor implied indication of the Legidature sintent to do 0. Aswe haverepeatedly Sated,
weare bound in our examination of satutory provisons“to ascertain and give effect to theintent of the
Legidature.” Syl. Pt. 1, Smith v. State Workmen’s Compensation Com'r., 159 W.Va. 108, 219

S.E.2d 361 (1975).



Wefind persuasve CNG' sassertion that the definitions of “business’ and “gassorage
sarvice’ containedinthedefinition section of theB& Otax artidleprovideadearer indication of legidative
intent regarding what gas storage activitiesare to beincluded in the tax credit numerator. Therdevant
termsidentified by CNG are defined in West Virginia Code 88 11-13-1 (b)(6) and (9) respectively as
follows:

(6) "Budness' shdl indludedl activitiesengaged in or caused to
be engaged in with the olyject of gain or economic bendfit, either direct or
indirect. "Busness' shdl indudethe rendering of gas storage sarvice by
any person for the gain or economic benefit of any person, including, but
not limited to, the Storage operator, whether or not incident to any other
business activity.

(9) "Gasdoragesarvice' meanstheinjection of gasintoadorage
resarvoir, thestorage of gasfor any period of timein astorageresarvair,
or thewithdrawal of gasfrom astorage reservoir. Such gas may be
owned by the storage operator or any other person.

Moreover, Wes VirginiaCode 8§ 11-13-1(b)(4) providesadefinition of “graossincome’ whichisto be
gopliedtothe B& O tax datutes“ unlessadifferent meaningisdearly required by @ther the contextinwhich
thetermisusad or by spedific definition.” W.Va Code811-13-1(8). Grossincomeunder theB& O tax
statute means:

[ T]he gross receipts of the taxpayer, received as compensation for
persona servicesand thegrossreceiptsof thetaxpayer derived from
trade, busness, commerce or sdes and the val ue proceeding or accruing
fromthe sdeof tangible property (red or persond), or service, or both,
anddl recaiptsby reason of theinvestment of the capital of thebusiness
engaged in, induding rentals roydties fees, rambursed cods or expenses
or other emoluments however designated and including al interest,
carrying charges, feesor other likeincome, however denominated,
derived by thetaxpayer from repetitive carrying of accounts, inthe regular
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courseand conduct of hisbugness, and extension of credit in connection
withthesdeof any tangiblepersond property or service, and without any
deductions on account of the cost of property sold, the cost of materids
used, labor costs, taxes, roydtiespaid in cash or in kind or otherwise,
interest or discount paid or any other expenses whatsoever.

W.Va. Code § 11-13-1(b)(4).

ThisCourt hashdd that “[gtatuteswhich . . . haveacommon purposewill beregarded
in pari materia to assure recognition and implementation of thelegidativeintent.” Syl. Pt. 5, in part,
Fruehauf Corp. v. Huntington Moving & Storage Co., 159 W.Va. 14, 217 S.E.2d 907 (1975).
Satutes o regarded “must be congtrued together and thelegiddiveintention, asgathered from thewhole
of the enactments, must be given effect.” Syl. Pt. 3, in part, Sateexrd. Graney v. Sms, 144 W.Va
72,105 S.E.2d 886 (1958). By applyingthe earlier quoted statutory definitionsgoverning B& O tax
provisonsto the factorsin the numerator of the tax credit fraction, we conclude that the Legidature
Intended “grossincome’ of gas sorage busnessesincduded in the numerator of thetax credit fraction set
forthin West VirginiaCode § 11-23-17(b) isgrossreceiptsreceived as compensation for the busness of
providingdl gasresarvair injection, sorageandwithdrawa services Consequently, dl income-generdting
gasdorageactivitiesof CNG should beindudedinthetax credit numerator. Accordingly, wereversethe

findl order of thedrcuit court upholding the Adminisirative Decison of thetax commissoner inthisregard.

TheLegidaure istheultimateauthority on how the Staie spurseishandled. Inthiscase,

the L egidature could have narrowed the scope of incometo befactored in thetax credit numerator for gas



soragebusnessesasit did for dectric busnessesbut made the policy decisonnot to do so. Our decigon

simply respects the Legidlature’ s authority to make such determinations.

B. Denominator: Total Gross Receipts from All Taxpayer Activity in West Virginia
By way of cross-gpped, thetax commissioner contendsthat the lower court erred by
conduding that fees generated by CNG for management sarvices provided among CNG afiliatesshould
not beincluded in the denominator of thetax credit fraction. CNG claims here, asit did below, that
because the management services are provided a cost, it makes no money on thesetransactionsand,
therefore, these reimbursements should be disregarded with respect to the tax credit calculaion. Thetax
commissoner pointsout that theonly way that CNG' sdammight bevaidisif themeesure of thetax creciit

denominator was net income rather than gross receipts. We agree with the tax commissioner.

Our overriding concern when determining the meaning of astatuteisto befaithful to
legidativeintent o that “[w] herethelanguage of agtatuteisfreefrom ambiguity, itsplain meaningistobe
accepted and applied without resort to interpretation.” Syl. Pt. 2, Crockett v. Andrews, 153 W.Va
714,172 SE.2d 384 (1970). Thetax credit atute dearly Satesthet the denominator isto indude“gross
recaiptsderived from or attributableto al of taxpayer’ sactivity inWes Virginia” W.Va Code§ 11-23-
17(b). Feesarecharged and revenues are generated asaresult of the management servicesprovided.
While parties may suggest the meaning of termsin agtatute, weare obliged, “[i]n the absence of any
specificindication to the contrary, [to give] wordsused in astatute. . . their common, ordinary and
accepted meanings.” Syl. Pt. 1, in part, Tug Valley Recovery Center, Inc. v. Mingo County
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Comm,, 164W.Va 94, 261 SE.2d 165(1979). Sncewefind no qudification gopearing in the subject
daute, abusness sgrassrevenue which isinduded in the denominator of thetax credit fraction set forth
inWes VirginiaCode § 11-23-17(b) isdl revenuereceived fromdl businessactivity inWest Virginia,
regardlessof whether aprofitisredized. CNG’ smanagement servicesfeesfal within such grossreceipts
and should beincluded inthetax credit fraction denominator; therefore, the circuit court’ sorder with

respect to CNG’ s management feesis reversed.

V. Conclusion
Based upon theforegoing, the November 5, 2001, order of the Circuit Court of Harrison
County isreversad with repect to thefactorsinduded in the numerator and denominator set forthin West
VirginiaCode 8 11-23-17(b). Themaiter isremanded to thecircuit court for correction of the order and

for recalculation of the tax credit by the tax commissioner.

Reversed and remanded.

11



